










, 12-6-16 Item #5 

December 5, 2016 

VIA EMAIL 

Supervisor Ernest Buddy Mendes 
Chait, Board of Supervisors 
Fresno County 
Disttict4@co.fresno.ca.us 

• • 
-

Re: Fresno County Ordinance No. 16-_ 

Dear Supervisor Mendes, 

We are att01neys from the Drug Policy Alliance writing to impress' upon you the importance 
of amending the interim urgency ordinance currently being considered tl1at prohibits tl1e possession, 
planting, cultivation, harvesting, dtying, or processing of nonmedical marijuana ("tl1e Ordinance"). 
As described in further detail below, a provision of the Ordinance, as proposed, violates state law. 

The Drug Policy Alliance ("DPA") is a national advocacy group committed to ending the 
war on dtugs and to building a policy response to dtugs that is grounded in science, compassion, 

. healtl1 and human rights. In addition to contributing suppott to the drafters of Proposition 64 
("Prop. 64"), through our political advocacy arm and 501(c)(4) organization, Drug Policy Action, we 
served as co-chairs and co-'sponsors of the official campaign. We ate tlms particularly interested in 
making sure any local ordinances or regulations are carried out in accordance with the new law. 

County Counsel has now proposed an ordinance that will prohibit tl1e "possessio11, planting, 
cultivation, harvesting, dtying, or processing of nonmedical marijuana outdoors on the grounds of a 
private residence in all Zone Districts of Fresno County."1 §5(1). · 

A plain, or literal, reading of tlus provision violates state law because it prohibits what tl1e 
state has made expressly lawful. Pursuant to state law, itis now la:wtul under state and local law for 
persons 21 years of age ot older to possess up to one ounce of marijuana and up to eight grams of 
concentrated marijuana. H&S Code § 11362.1. Prop. 64 furtl1et provides that it ''shall not be a 
violation of state and local law" for persons to possess as such. Id. The Ordinance's prohlbition on 
tl1e possession of marijuana on the grounds of a pdvate residence is in direct conflict with state law 
and is invalid. 

Tlus conflict may simply be tl1e result of a misunderstanding of the new law. The list of 
activities prohibited outdoors by the Ordinance- possession, planting, cultivation, harvesting, 
drying, or processing- is directly lifted from paragraph (3) of subdivision (a) of Health and Safety 
Code section 11362.1. It is tl1ese specific activities that Prop. 64 allows a local government to· 
pmhibit outdoors upon the grounds of a private residence. Sec H&S Code§ 11362.2(b)(3). 

The error lies, however, in tl1e misapplication of these activities to tl1e all-inclusive category 
of "nonmedical marijuana," rather than to "living marijuana 1)lants" and "the marijuana produced by 

I The Ordinance also prohibits the "establi~hment or operation of a business engaged in commercial activity 
in all Zone Districts of Fresno County."§ 5(2). \Ve do not dispute the County's ability to enact this provision. 

Drug Polley Alliance 1 1330 Brpadway, Suite 1426, Oakland, CA 94612 
510.835.2344 voice I 510.835.5678 fax I www.drugpolicy.org 

I 

I 



the pl-lnts" as Paragraph (3) states. Together with section 11362.2(b)(3), section 11362.1 (b)(3) 
compels the reading that pmhibitions on possessing, planting, cultivating, harvesting, dtying, or 
processing are thus only limited to living marijuana plants and the marijuana produced by those 
plants. These six verbs constitute a single, integrated list of closely related, parallel, and overlapping 
terms that modify living marijuana plants, not all nonmedical marijuana. The wmds "nonmedical 
marijuana" are over-inclusi~e to include marijuana that is obtained and possessed legally under Prop. 
64. A literal reading of the Ordinance's lan6l1lage would prohibit an adult fmm possessing this legal 
marijuana upon the grotmds of their private residence. Any expansion of these verbs to encompass a 
prohibition on the possession of marijuana on private grounds is in conflict with and thus 
preempted by state law. 

We suggest the following an:endment to the Ordinance to comport with state l~nv: 

SECTION 5. Pursuant to California Constitution, artkle XI, section 7 and 
Government Code section 65858, and notwithstanding any other provision of the 
Ordinance Code of Fresno County, to ameliorate the current and immediate threat to public 
health, safety and welfare, presented by the possession, planting, cultivation, harvesting, 
dtying, or processing of nonmedical mariju.ana outdoors, or the establishment or operation 
of a business engaged in commercial marijuana activity, the Board of Supetvisors hereby 
prohibits: · 

1. The possession, planting, cultivatim1, harvesting, drying, or processing of 
noflfliedicaltliarijuana living nonmedical marijuana plants outdoots on the grounds of a 
private residence in all Zone Districts of Fresno County. 

In light of these statutory concerns, we ask that you amend the Ordinance in accordance and 
compliance with state law. We are open to discussing these matters directly witl1 you, including any 
other tegulations the County may consider, and to providing reasonable time to make necessary 
refotms. 

Sincerely, 

~ 
DRUG POLICY ALLIANCE 
Joy Haviland, Esq. 
Jolene Forman, Esq. 
Tamar Todd, Esq. 

(510) 679-2317 
jhaviland@drugpolicy.otg 

cc: Supetvisot Andreas Botgeas 
Supetvisor Debbie Poochigian 
Supervisot Btian Pacheco 
Supetvisor Hemy Perea 
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