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Prompt Payment of Withheld Funds to Subcontractors

Federal regulation (49 CFR 26.29(b)) requires one of the following three methods be used in federal-aid
contracts to ensure prompt and full payment of any retainage kept by the prime contractor or subcontractor to a
subcontractor.

Please check the box of the method chosen by the Local Agency to ensure prompt and full payment of
any retainage.

]

Method 1: No retainage will be held by the agency from progress payments due to the prime
contractor. Prime contractors and subcontractors are prohibited from holding retainage from
subcontractors. Any delay or postponement of payment may take place only for good cause and with
the agency’s prior written approval. Any violation of these provisions shall subject the violating
contractor or subcontractor to the penalties, sanctions, and other remedies specified in Section 7108.5
of the California Business and Professions Code and Section 10262 of the California Public Contract
Code for construction contracts, and Section 3321 of the California Civil Code for consultant contracts.
This requirement shall not be construed to limit or impair any contractual, administrative or judicial
remedies, otherwise available to the contractor or subcontractor in the event of a dispute involving late
payment or nonpayment by the contractor, deficient subcontractor performance and/or noncompliance
by a subcontractor. This clause applies to both DBE and non-DBE subcontractors.

Method 2: No retainage will be held by the agency from progress payments due to the prime
contractor. Any retainage kept by the prime contractor or by a subcontractor must be paid in full to the
earning subcontractor in seven (7) days for construction contracts and fifteen (15) days for consultant
contracts after the subcontractor’'s work is satisfactorily completed. Any delay or postponement of
payment may take place only for good cause and with the agency’s prior written approval. Any
violation of these provisions shall subject the violating contractor or subcontractor to the penalties,
sanctions, and remedies specified in Section 7108.5 of the California Business and Professions Code
and Section 10262 of the California Public Contract Code for construction contracts, and Section 3321
of the California Civil Code for consultant contracts. This requirement shall not be construed to limit or
impair any contractual, administrative or judicial remedies, otherwise available to the contractor or
subcontractor in the event of a dispute involving late payment or nonpayment by the contractor,
deficient subcontractor performance and/or noncompliance by a subcontractor. This clause applies to
both DBE and non-DBE subcontractors.

Method 3: The agency shall hold retainage from the prime contractor and shall make prompt and
regular incremental acceptances of portions, as determined by the agency of the contract work and
pay retainage to the prime contractor based on these acceptances. The prime contractor or
subcontractor shall return all monies withheld in retention from all subcontractors within seven (7) days
for construction contracts and fifteen (15) days for consultant contracts after receiving payment for
work satisfactorily completed and accepted including incremental acceptances of portions of the
contract work by the agency. Any delay or postponement of payment may take place only for good
cause and with the agency’s prior written approval. Any violation of these provisions shall subject the
violating prime contractor or subcontractor to the penalties, sanctions, and other remedies specified in
Section 7108.5 of the California Business and Professions Code and Section 10262 of the California
Public Contract Code for construction contracts, and Section 3321 of the California Civil Code for
consultant contracts. This requirement shall not be construed to limit or impair any contractual,
administrative or judicial remedies otherwise available to the contractor or subcontractor in the event
of a dispute involving late payment or nonpayment by the contractor; deficient subcontractor
performance and/or noncompliance by a subcontractor. This clause applies to both DBE and non-DBE
subcontractors.
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Attachment B

Prompt Pay Enforcement Mechanism

The Prompt Pay Enforcement Mechanism conforms to the 2015/2018 State Standard
Specifications as well as all applicable federal regulations. The prime contractor shall pay any
subcontractor not later than 7 days of receipt of each progress payment according to the
contract special provisions. In a dispute involving a late or non-payment by the prime
contractor, when notified, Department of Public Works and Planning (Department) will give
written notice to the prime contractor and will withhold monies in retention from the next
progress payment until resolution. The retention amounts to $10,000 or 125 percent of the
untimely payment, whichever is greater.

The prime contractor is required to maintain records and documents of payment to all
subcontractors, including DBEs for three years following the performance of the contract.
These records are to be made available for inspection upon request. This reporting requirement
extends to any certified DBE subcontractor. Payment to DBE subcontractors (as provided on
Exhibit 17-F) will be reviewed by the engineer to ensure the actual amount paid to DBE
subcontractor equals or exceeds the dollar amounts stated in the schedule of DBE
participation.

At the preconstruction conference with the contractor, the subcontractor’'s DBE work will be
discussed in its entirety. The Engineer will compare the completed Subcontracting Request and
the DBE Information Exhibit 15G form, provided in the Proposal portion of the specifications,
submitted by the contractor. Discrepancies must be resolved and the changes are to be
addressed during a substitution process at a later date. Substitutions will be subject to the
Subletting and Subcontracting Fair Practices Act and require the contractor to list all of the
subcontractors in excess of one-half of one percent of the contractor’s total bid or $10,000,
whichever is greater. No substitution will be allowed without the approval of the Department.
The Engineer will give the contractor a blank Exhibit 17-F, also provided in the Project Details
portion of the specifications, for the first tier subcontractors and will notify them that the
document will be required at the end of the project, for which payment can be withheld.

The Engineer will ensure that staff inspectors know what items of work each DBE is
responsible for performing.

When a firm other than the listed DBE subcontractor is found performing the work, the Engineer
will notify the contractor of the apparent discrepancies and potential loss of payment. If the
contractor fails to adequately explain the discrepancy, payment for the work will be withheld. A
letter will be sent to the contractor referencing the applicable specification violation and the
withholding of payment.

When a DBE substitution is requested, the Department will request a letter from the contractor
explaining the need for the substitution. If the Department agrees to the substitution, the
engineer will notify the DBE subcontractor in writing regarding the proposed substitution. If the
contractor is not meeting the contract goal with this substitution, the contractor must provide the
required good faith effort.
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